Commodity Futures Trading Commission

procedures with respect to its gov-
erning board which have been sub-
mitted to the Commission pursuant to
section 5a(a)(12)(A) of the Act and §1.41
or, when applicable to a registered fu-
tures association, pursuant to section
17(j) of the Act, that ensure:

(1) That twenty percent or more of
the regular voting members of the
board are persons who:

(i) Are knowledgeable of futures trad-
ing or financial regulation or are oth-
erwise capable of contributing to gov-
erning board deliberations; and,

(ii) (A) Are not members of the self-
regulatory organization,

(B) Are not currently salaried em-
ployees of the self-regulatory organiza-
tion,

(C) Are not primarily performing
services for the self-regulatory organi-
zation in a capacity other than as a
member of the self-regulatory organi-
zation’s governing board, or

(D) Are not officers, principals or em-
ployees of a firm which holds a mem-
bership at the self-regulatory organiza-
tion either in its own name or through
an employee on behalf of the firm;

(2) In the case of a contract market,
that ten percent or more of the regular
voting members of the governing board
be comprised where applicable of per-
sons representing farmers, producers,
merchants or exporters of principal
commodities underlying a commodity
futures or commodity option traded on
the contract market; and

(3) That the board’s membership in-
cludes a diversity of membership inter-
ests. The self-regulatory organization
must be able to demonstrate that the
board membership fairly represents the
diversity of interests at such self-regu-
latory organization and is otherwise
consistent with this regulation’s com-
position requirements;

(c) Each self-regulatory organization
must maintain in effect rules with re-
spect to its major disciplinary commit-
tees which have been submitted to the
Commission pursuant to section
ba(a)(12)(A) of the Act and §1.41 or,
when applicable to a registered futures
association, pursuant to section 17(j) of
the Act, that ensure:

(1) That at least one member of each
major disciplinary committee or hear-
ing panel thereof be a person who is
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not a member of the self-regulatory or-
ganization whenever such committee
or panel is acting with respect to a dis-
ciplinary action in which:

(i) The subject of the action is a
member of the self-regulatory organi-
zation’s:

(A) Governing board, or

(B) Major disciplinary committee; or,

(ii) Any of the charged, alleged or ad-
judicated contract market rule viola-
tions involve:

(A) Manipulation or attempted ma-
nipulation of the price of a commodity,
a futures contract or an option on a fu-
tures contract, or

(B) Conduct which directly results in
financial harm to a non-member of the
contract market;

(2) In the case of a contract market,
that more than fifty percent of each
major disciplinary committee or hear-
ing panel thereof include persons rep-
resenting membership interests other
than that of the subject of the discipli-
nary proceeding being considered;

(3) In the case of a registered futures
association, that each major discipli-
nary committee or hearing panel there-
of include persons representing mem-
bership interests other than that of the
subject of the disciplinary proceeding
being considered; and,

(4) That each major disciplinary com-
mittee or hearing panel thereof include
sufficient different membership inter-
ests so as to ensure fairness and to pre-
vent special treatment or preference
for any person in the conduct of a com-
mittee’s or the panel’s responsibilities.

(d) Bach self-regulatory organization
must submit to the Commission within
thirty days after each governing board
election a list of the governing board’s
members, the membership interests
they represent and how the composi-
tion of the governing board otherwise
meets the requirements of §1.64(b) and
the self-regulatory organization’s im-
plementing standards and procedures.

[568 FR 37654, July 13, 1993; 59 FR 5082, Feb. 3,
1994]

§1.65 Notice of bulk transfers and dis-
closure obligations to customers.

(a) Notice and Disclosure to Customers.
(1) Prior to transferring a customer ac-
count to another futures commission
merchant or introducing broker other
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than at the request of the customer, a
futures commission merchant or intro-
ducing broker must obtain the cus-
tomer’s specific consent to the trans-
fer.

(2) If the customer account agree-
ment contains a valid consent by the
customer to prospective transfers of
the account, the transferor futures
commission merchant or introducing
broker may transfer the account if the
customer is provided with written no-
tice of, and a reasonable opportunity to
object to, the transfer and the cus-
tomer has not asserted an objection to
the transfer or given other instructions
as to the disposition of the account.
The notice to the customer must in-
clude:

(i) A clear statement of the reason(s)
for the transfer, the name, address and
telephone number of the proposed
transferee firm and other information
material to the transfer;

(ii) A statement that the customer is
not required to accept the proposed
transfer and may direct the transfer or
firm to liquidate the account or ransfer
the account to a firm of the customer’s
selection;

(iii) The name, telephone number and
address of a contact person at the
transferor firm to whom the customer
may give instructions as to the disposi-
tion of the account;

(iv) Notice that a failure to respond
to the letter within a specified time pe-
riod, which must be a reasonable period
in the circumstances, will be deemed
consent to the transfer; and

(v) A clear statement as to the means
by which the customer may object to
or otherwise respond to the notice of
proposed transfer.

(3) Where customer accounts are
transferred to a futures commission
merchant or introducing broker, other
than at the customer’s request, the
transferee introducing broker or fu-
tures commission merchant must pro-
vide each customer whose account is
transferred with the risk disclosure
statements and acknowledgments re-
quired by §1.55 (domestic futures and
foreign futures and options trading),
and §§33.7 (domestic exchange-traded
commodity options) and 190.10(c) (non-
cash margin—to be furnished by fu-
tures commission merchants only) of
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this chapter and receive the required
acknowledgments within sixty days of
the transfer of accounts. This require-
ment shall not apply:

(i) As to customers owning trans-
ferred accounts for which the trans-
feree futures commission merchant or
introducing broker has clear written
evidence that the customer has re-
ceived and acknowledged the required
disclosure documents; or

(ii) As to customers for which the
transferee futures commission mer-
chant or introducing broker has clear
evidence that such customer was at the
time the account was opened by the
transferring futures commission mer-
chant or introducing broker, or is at
the time the account is being trans-
ferred, a customer listed in §1.55(f); or

(iii) If the transfer of accounts is
made from one introducing broker to
another introducing broker guaranteed
by the same futures commission mer-
chant pursuant to a guarantee agree-
ment in accordance with the require-
ments of §1.10(j) and such futures com-
mission merchant maintains the rel-
evant acknowledgments required by
§1.55(a)(1)(ii) and §33.7(a)(1)(ii) of this
chapter and can establish compliance
with §190.10(c) of this chapter.

(b) Notice to the Commission. Each fu-
tures commission merchant or intro-
ducing broker shall file with the Com-
mission, at least five business days in
advance of the transfer, notice of any
transfer of customer accounts carried
or introduced by such futures commis-
sion merchant or introducing broker
that is not initiated at the request of
the customer, where the transfer in-
volves the lesser of:

(1) 25 percent of the total number of
customer accounts carried or intro-
duced by such firm if that percentage
represents at least 100 accounts; or

(2) 50 percent or more of the total
number of customer accounts carried
or introduced by such firm. The com-
putation of the percentage and number
of accounts must be based on the total
number of accounts carried by the
transferor futures commission mer-
chant or introduced by the introducing
broker, irrespective of whether such
accounts are transferred to a single or
multiple transferees.
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(c) The notice required by paragraph
(b) of this section shall include:

(1) The name, principal business ad-
dress and telephone number of the
transferor futures commission mer-
chant or introducing broker;

(2) The name, principal business ad-
dress and telephone number of each
transferee futures commission mer-
chant or introducing broker;

(3) The designated self-regulatory or-
ganization for the transferor and trans-
feree firms;

(4) A brief statement as to the rea-
sons for the transfer;

(6) A copy of the notice to customers
informing them of the proposed trans-
fer and providing an opportunity to ob-
ject to such transfer; and

(6) A statement of the number of ac-
counts to be transferred and the esti-
mated liquidating equity of the ac-
counts to be transferred.

(d) The notice required by paragraph
(b) of this section shall be filed with
the Chief Counsel, Division of Trading
and Markets, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW., Wash-
ington, DC 20581; the National Futures
Association Attn: Vice President-Com-
pliance; and the designated self-regu-
latory organization for the transferor
firm.

(e) In the event that the notice re-
quired by paragraph (b) of this section
cannot be filed with the Commission at
least five days prior to the account
transfer, the transferee futures com-
mission merchant or introducing
broker shall file such notice as soon as
practicable and no later than the day
of the transfer. Such notice shall in-
clude a brief statement explaining the
circumstances necessitating the delay
in filing.

(f) The requirements of this section
shall not affect the obligations of a fu-
tures commission merchant or intro-
ducing broker under the rules of a self-
regulatory organization or applicable
customer account agreement with re-
spect to transfer of accounts.

(g) If a proposed transfer is not com-
pleted in accordance with the notice
required to be filed by paragraph (b) of
this section, a corrective notice shall
be filed within five business days of the
date such proposed transfer was to
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occur explaining why the proposed
transfer was not completed.

[68 FR 17504, Apr. 5, 1993, as amended at 60
FR 49334, Sept. 25, 1995; 63 FR 8571, Feb. 20,
1998]

§1.66 No-action positions with respect
to floor traders.

(a) Notwithstanding any other provi-
sion of law, if a contract market sub-
mits to the National Futures Associa-
tion by April 26, 1993 a list of floor
traders who were granted trading privi-
leges on that contract market on or be-
fore April 26, 1993, and whose floor
trading privileges remain in effect,
which includes the name, date of birth
and social security number of such
floor traders, as well as facts regarding
such floor traders which are set forth
as statutory disqualifications in sec-
tion 8a(2) of the Act if the contract
market knows of such facts, and such
list is signed by the chief operating of-
ficer of the contract market, the Com-
mission will not commence an enforce-
ment proceeding against a floor trader
on that list based solely upon the floor
trader’s failure to register or receive a
temporary license under section 4f of
the Act and §3.11 of this chapter, nor
will the Commission commence an en-
forcement proceeding against the con-
tract market under §1.62 for failing to
bar such floor trader from operating as
such: Provided, however, That for those
floor traders listed as to whom the con-
tract market knows of facts set forth
as statutory disqualifications in sec-
tion 8a(2) of the Act, the no-action po-
sition contained in paragraph (a) of
this section will only apply if the con-
tract market submits a supplemental
statement signed by the chief oper-
ating officer of the contract market
stating that, in light of the Congres-
sional mandate requiring registration
of floor traders under the Act, the con-
tract market acknowledges its respon-
sibility to take affirmative action to
conduct appropriate surveillance of
such floor traders. These no-action po-
sitions shall expire upon the floor’s
trader being granted or denied registra-
tion under the Act, or on June 11, 1993,
whichever comes earliest: Provided,
however, That if the floor trader files
an application for registration in ac-
cordance with §3.11 of this chapter
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